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STATE OF NBI, YORK
STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

Herman Heimi l ler

d lb l  a  Lee 's  Auto

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 & 29 of

fo r  the  Per iod  9 /7 /72  -

Body Repairs

Defic iency or a Revision

Refund of

the Tax Law

7213717s .

AFFIDAVIT OF MAITING

the pet i t ioner herein

known address of the

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of August,  1980, he served the within not ice of Determinat ion by mai l

upon Herman Heimi l ler,  d, lb/a Lee's Auto Body Repairs,  the pet i t ioner in the

within proceeding, by enclosing a Lrue copy thereof in a securely sealed

postpaid r l , rapper addressed as fol lows:

Herman Heimiller
d/b/a Lee's Auto Body Repairs
Box 58 Lorraine
Jef fe rson Co. ,  Ny  13659

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta] Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is the last

. , /
/ ..,/{  . '

pe t i t ioner .

Sworn to before me this

7 th  day  o f  August ,  1980.

, ' ]

(



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 7,  1980

Herman Heimi l ler
d /b la  Lee 's  Auto  Body Repa i rs
Box 58 lorraine
Jef fe rson Co. ,  NY 13659

Dear  Mr .  He imi l Ie r :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computaLion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518)  4s7-G240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner '  s Representat j -ve

Taxing Bureau's Representat ive
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SIAIE OF NEW YORK

STATE TN( @,IMISSIO\I

I-n the Matter of the Application .

o f :

HERI,IAN IIEIMIIiTJER ?
d/b/a r,F':F:rs AI.tTo BoDr RpAIR.g DSIERMII{ATIOD{

3
for Redeterrnina'bion of a Deficienqg or
for Refi:nd of Sa1es ard Use Taces urrler .
Articles 28 and 29 of ttre Tax Iaw for
the Feriod Septcrnber Lt L972 throtrgh i
Decernber 3I, L975.

Applicant, Ilerman llejrnillen dtb/a Iee's Auto Body Repairs, Box 58,

Ionaine, Jefferson Co., lrlew York 13659, filed an application for revision of

. a determination or for refurd of sales and use tares uruler Articles 28 arrt, 29

of the Ta< Law for the period Septenber 1, 1972 through Decenrber 3L, L975,

inclusive (File No. 17345).

On Airgust 15, L979t applicant, Itrerman H. Ibimiller, advised the Sta@

Ta< Oomrulssion, in r,rriting, that he desired, to waive a snall claims hearing

ard to subnuit tlre case to the State Ta< Ccnnrission based on tlre errti-re record

contained in the file.

Whethen applicant is liable for additional sales ta:< based on an auilit

conducted by tte Altdit Division.

FINDINGS OF FACT

1. Applicant, lbrrnan lleirniller d/b/a l-eers Auto Body Retrnirs, filed

New York State and local sales and use ta:< returns for tlre period Septernber 1,

1972 through Decernber 3L, L975.



- 2 -

2. D:ring the period. at issue, applicarrt operated an auto body repair

shop. Itre applicant sold h;is hrsiness iJrterest in Decernben of L975.

3. Or December.g, 1976, as a rezult of an auilit, the Audit Division

issued a llotice of Determjnation ard Demarrl for Payrent of_ Sales ard Use Tauees

otre against applicant for tares due of $11,696.84, plus penalty and interest

of $S,4L9.36, for a total due of $171116.20 for the period Septerrber I, L972

thrangh Decsnber 3L, L975.

4. Applicant orecu.ted a con"serrt e:<tendilg the period for assessrerrt of

sales and use ta:<es for ttre period Septernber Lt L972 thrangh Augrst 31, 1975

to Decernber 20, L976.

5. Oa audit, the Ardit Division analyzed sales for May, 1975 ard fourd

that, 57 perent of ttrese sales represented labor ard 43 percent represented

materials ard parts. The Audit Divisiorr then deternuined that the average

rnarkup on rnaterj-als and parts was 34 percent. Sjnce applicant failed to

retain a reoord of pr.rrchases for tle period urder e><dniJntion, the Audit

Division accepEed purchases as retrnrtd on applicantrs Federal inccne tax

retrrrns and applied ttrereto the average nrarhrp for ttre period under oarrination.

The nnrked-up purchases were ocmbined wittr labor sales less the e)€$pt sales

allowed, which rezultcd in ardited taxabfe sales of $628,743.63. lltre audited

taxable sales as ccnpared to sales reSnrted b1z applicant of $4741856.00 reflected.

a rnargin of error percentage of 32.4072 peroent. Said percentage of eror was

applied to ttre entire audit period to determine additional tar< dlre.

6. The atrplicarrtr s books ard reords \^rere rot adequate for the Aldit

Division to detennine ttre er<act anxrJnt of ttre applicant's ta:cable sales or

sales tar liability. Because of ttre inadequate records, the Aldit Division

perfonred a marlnrp of the applicant's pr:rchases as reported on the Federal

inore ta< retrrrns.
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7. Applicant, disprted the results of ttre audit, oontending t}at aosts

occr:rred for paint represented labor, and not rnaterials and parts as deterrui:red

by a:ditor. lbr^rever, applicant failed to subnit evidence to srpport his on-

tention nor ho,r ttre audit result wcnrld rnaterially change, ass:uming his sontentiorr

was valid. Applicant also disptrted the orrectness of the markup test applied

for the period under examination. lbrever, applicant failed to sr:bnit any

evidencre to support his crcntention.

m{cx.,trslot{s oF I3I|l

A. That the Aldit Divisim conectly determined. tlre anrunt of ta:r due

frcnr applicant in accordance wittr ttre reaning and jntent of section 1138 (a) of

the fa< Iaw. Ttrat applicant's ontention that cost of paint represerrted.

openditures for labor was not sr:bstantiated by docr.unentary or other credi-ble

evidence; nor had ttre applicarrt shormrr tpw a ctrange in tte crassification of

labor expenses v'rculd materially clrange the audit rezults. Itrt}t€y, the applicant

failed to introduce evidence to stpw wlrerein tlre nrarlnrp test enployed by Audit

Division teas elroneous.

B. that the application of llernran lleimiller is denied ard tlre Notioe of

Determination ard Denrand for Palznerrt of Sa1es ard Use Tarce Dre issued r:nden

date of Decenber 9, L976 is sustained.

DAIED: Albany, New York

JUL 0 7 le80


